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ABSTRACT

This research paper critically examines Section 45(5A) of the Income Tax Act, 1961, introduced by the Finance Act of
2017 to address the taxation of capital gains arising from Joint Development Agreements (JDAS) in India. The
provision aims to mitigate the financial strain on landowners by deferring tax liability until completion certificate for
the project is issued, thereby aligning tax obligations with actual income realization. Despite its intended benefits,
Section 45(5A) introduces several operational challenges, including ambiguities surrounding its applicability,
compliance burdens due to misalignment in reporting requirements, and issues with the issuance of notices under
Section 133. The research also explores practical difficulties arising from the exclusion of corporate entities and
partnerships from the scope of this provision, and complications related to unregistered JDAs. Through a detailed
analysis of these challenges, the paper provides insights into how the provision impacts tax planning and compliance
for landowners and developers. Additionally, it offers policy recommendations, including streamlined reporting
mechanisms, reforms in the notice issuance process, enhanced detection capabilities, and expansion of the provision’s
scope to include corporate entities. This study contributes to a deeper understanding of Section 45(5A) and offers
practical suggestions for improving its implementation in India’s taxation framework.
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1. INTRODUCTION

Section 45(5A) of the Income Tax Act, 1961, represents a significant legislative development in the taxation
framework governing Joint Development Agreements (JDAS) in India. Introduced by the Finance Act of 2017, this
provision aims to address the complexities and operational challenges associated with the taxation of capital gains
arising from JDAs. Traditionally, landowners were subjected to immediate tax liabilities upon entering into these
agreements, often leading to financial strain before any actual monetary gain was realized. Section 45(5A) mitigates
this issue by deferring tax liability until the issuance of a completion certificate for the project, thereby aligning tax
obligations with the realization of income.

Under Section 45(5A), capital gains are considered to arise in the year the completion certificate is issued for the
entire or partial development. This framework offers relief to landowners and enhances compliance by establishing a
clear timeline for tax liability. Nevertheless, despite its intended advantages, Section 45(5A) introduces several
operational challenges, such as ambiguities surrounding its applicability and compliance obligations.

This paper critically reviews Section 45(5A) and its operational challenges, exploring how it impacts stakeholders
involved in joint development transactions. By examining case studies and legal interpretations, this research aims to
provide insights into the practical implications of this provision on tax planning and compliance for landowners and
developers alike. Through this analysis, we seek to contribute to a deeper understanding of how Section 45(5A) can be
effectively navigated within the broader context of Indian taxation policy.

2. METHODOLOGY

The research approach utilised in this study is primarily descriptive in nature. Secondary data collecting is used in the
research process, and the primary goal of the study is to achieve the predetermined goals. The material and data used
in the study came from a number of secondary sources. In the current study, references to numerous papers,
information sources and studies have been made.

BARE ACT - SECTION 45(5A):

(5A) Notwithstanding anything contained in sub-section (1), where the capital gain arises to an assessee, being an
individual or a Hindu undivided family, from the transfer of a capital asset, being land or building or both, under a
specified agreement, the capital gains shall be chargeable to income-tax as income of the previous year in which the
certificate of completion for the whole or part of the project is issued by the competent authority; and for the purposes
of section 48, the stamp duty value, on the date of issue of the said certificate, of his share, being land or building or
both in the project, as increased by 47 [any consideration received in cash or by a cheque or draft or by any other

@International Journal Of Progressive Research In Engineering Management And Science Page | 858


https://www.doi.org/10.58257/IJPREMS36809

INTERNATIONAL JOURNAL OF PROGRESSIVE e-ISSN :
&‘ PREMS\% RESEARCH IN ENGINEERING MANAGEMENT 2583-1062

AND SCIENCE (IJPREMS) Impact
WWW.ijprems.com (Int Peer Reviewed Journal) Factor :
editor@ijprems.com Vol. 04, Issue 11, November 2024, pp : 858-861 7.001

mode] shall be deemed to be the full value of the consideration received or accruing as a result of the transfer of the
capital asset :

Provided that the provisions of this sub-section shall not apply where the assessee transfers his share in the project on
or before the date of issue of the said certificate of completion, and the capital gains shall be deemed to be the income
of the previous year in which such transfer takes place and the provisions of this Act, other than the provisions of this
sub-section, shall apply for the purpose of determination of full value of consideration received or accruing as a result
of such transfer.

Explanation. — For the purposes of this sub-section, the expression—

(i) "competent authority” means the authority empowered to approve the building plan by or under any law for the
time being in force;

(ii) "specified agreement” means a registered agreement in which a person owning land or building or both, agrees to
allow another person to develop a real estate project on such land or building or both, in consideration of a share,
being land or building or both in such project, whether with or without payment of part of the consideration in cash;
(i) "stamp duty value™ means the value adopted or assessed or assessable by any authority of the Government for the
purpose of payment of stamp duty in respect of an immovable property being land or building or both.

BRIEF ANALYSIS OF SECTION 45(5A):

Section 45(5A) of the Income Tax Act addresses the taxation of capital gains arising from the transfer of land or
building under a specified agreement by an individual or Hindu Undivided Family (HUF). The section stipulates that
capital gains will be charged in the year when a certificate of completion for the project is issued by the competent
authority. The full value of consideration will include the stamp duty value of the assessee’s share in the project, along
with any additional consideration received in cash or other forms. However, if the assessee transfers their share before
the completion certificate is issued, the capital gains will be taxed in the year of transfer. The provision does not apply
to such pre-completion transfers. Key terms include “competent authority” (the body approving the building plan),
“specified agreement” (a registered agreement for real estate development), and “stamp duty value” (the value for
stamp duty purposes).

PRACTICAL DIFFICULTIES IN IMPLEMENTATION OF SECTION 45(5A):
Issue of Reporting JDAs as Specified Financial Transactions (SFT):

Under current regulations, JDAs must be reported as SFTs by Joint Registrars or Sub-Joint Registrars in the year of
registration. This requirement presents significant challenges for taxpayers who may not recognize capital gains until
they receive a completion certificate. The misalignment between the timing of SFT reporting and capital gains
recognition can lead to discrepancies that trigger scrutiny from tax authorities.

The requirement for JDASs to be reported as SFTs creates a disconnect between the actual financial benefits received
by landowners and the timing of tax liabilities. For instance, when a landowner enters into a JDA, they often do not
receive any monetary compensation or constructed property until the project is completed. However, the ITD
mandates that these agreements be reported immediately upon registration. This can create confusion and lead to
potential non-compliance if taxpayers fail to report capital gains in line with SFT requirements.

Moreover, taxpayers may find themselves in a position where they are compelled to report a transaction that does not
yet reflect their financial reality. This situation can result in erroneous filings and increased scrutiny from tax
authorities, leading to compliance burdens

Challenges with Notices under Section 133:

The increase in notices issued under Section 133 following SFT reports has created significant compliance burdens for
taxpayers who defer capital gains recognition until project completion. These notices often arise when there is a
discrepancy between what has been reported as an SFT and what the taxpayer claims in their income tax return.
Notices under Section 133 can lead to legal disputes and increased administrative costs for both taxpayers and the
ITD. When taxpayers receive such notices, they must invest time and resources into responding and potentially
contesting these claims. This process can be particularly burdensome for individual landowners who may lack the
resources or expertise to navigate complex tax disputes effectively.

Additionally, these notices can create anxiety among taxpayers, leading them to question their compliance status even
when they believe they have adhered to all relevant regulations. The fear of audits or assessments can deter
landowners from engaging in JDAs altogether, stifling real estate development and collaboration.

Detection Issues for the Income Tax Department:
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The ITD faces difficulties in verifying whether taxpayers have correctly disclosed capital gains upon receiving
completion certificates. Administrative challenges hinder effective detection mechanisms that could ensure
compliance with Section 45(5A).

The ITD's reliance on SFT reporting means that it must cross-reference reported transactions with taxpayer filings.
However, if there are delays in issuing completion certificates or discrepancies in reporting practices among various
registrars, it becomes challenging for the ITD to maintain accurate records. This lack of clarity can lead to
enforcement actions against compliant taxpayers who may have simply been caught in administrative inefficiencies.
Furthermore, the ITD's detection mechanisms may not be equipped to handle the complexities associated with JDAs
effectively. Given the unique nature of each agreement—varying by size, scope, and type—standardized detection
methods may fail to capture the nuances involved in these transactions.

Exclusivity to Individuals and Hindu Undivided Families (HUFs):

Section 45(5A) applies only to individuals and HUFs, excluding other entities such as companies or partnerships from
its benefits. This limitation raises concerns about fairness and equity within the tax framework.

Unregistered Joint Development Agreements:

Unregistered Joint Development Agreements (JDAS) present significant challenges under Section 45(5A) of the
Income Tax Act, 1961. The Supreme Court's ruling in Balbir Singh Maini clarified that an unregistered JDA does not
constitute a valid transfer, as registration is essential for enforceability under Section 53A of the Transfer of Property
Act. Consequently, capital gains tax cannot be triggered upon entering into such agreements, leading to uncertainty
about tax liabilities for landowners. But, interestingly, the ITAT Chennai, in Tamil Nadu Brick Industries, held that
when a General Power of Attorney is executed by the owner in favor of the developer, granting all rights, it amounts
to a transfer under Section 2(47)(v), triggering capital gains in the year of execution. However, without registration,
landowners may struggle to assert their rights or claim benefits from development projects, complicating compliance
and increasing administrative burdens. Addressing these issues is crucial for fostering a stable environment in the
property sector.

POLICIES RECOMMENDATIONS:

Streamlined Reporting of JDAs as Specified Financial Transactions (SFT):

The government should establish clear guidelines for reporting JDAs as SFTs, ensuring that the timing of reporting
aligns with the actual receipt of benefits. This would help mitigate discrepancies between reported transactions and
taxpayers' financial realities, reducing scrutiny from tax authorities.

Reform of Notices under Section 133:

To alleviate compliance burdens, the ITD should implement a standardized protocol for issuing notices under Section
133. This includes providing clear timelines for responses and ensuring that notices are only issued when there is
substantial evidence of non-compliance or discrepancies.

Enhanced Detection Mechanisms:

The ITD should invest in advanced data analytics and technology to improve its detection capabilities regarding
capital gains disclosures. This would enable more accurate cross-referencing of SFTs with taxpayer filings, reducing
unnecessary audits and compliance costs.

Expansion of Section 45(5A) Benefits:

The provision should be extended to include partnerships and corporate entities, not just individuals and Hindu
Undivided Families (HUFs). This change would create a more equitable taxation framework and encourage broader
participation in JDAs.

Mandatory Registration of JDASs:

To address issues related to unregistered JDAs, it is crucial to mandate registration as a prerequisite for tax benefits
under Section 45(5A). Simplifying the registration process will encourage compliance and ensure that capital gains tax
liabilities are clearly defined.

3. CONCLUSION

In conclusion, Section 45(5A) of the Income Tax Act, 1961, represents a significant reform in the taxation of Joint
Development Agreements (JDAS), addressing the historical challenges of immediate tax liability upon entering such
agreements. By deferring capital gains taxation until the issuance of a completion certificate, the provision provides
landowners with much-needed relief, aligning tax obligations with the realization of income. However, despite its
advantages, Section 45(5A) introduces several operational challenges. These include ambiguities regarding reporting
requirements, discrepancies between the timing of SFT reporting and capital gains recognition, and difficulties in
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compliance due to notices under Section 133. Additionally, limitations such as the exclusion of corporate entities from

the benefits of this provision and issues surrounding unregistered JDAs further complicate the implementation of this

framework.

To enhance the effectiveness of Section 45(5A), this paper suggests streamlining the reporting process, revising the

notice issuance protocol, and improving detection mechanisms. Furthermore, expanding the scope of this provision to

include corporate entities and mandating the registration of JDAs would ensure greater equity and clarity within the
taxation system. Overall, while Section 45(5A) holds potential to simplify the taxation process for JDAs, its full
benefits will only be realized through further refinement and clearer administrative guidelines.
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